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    The inclusion of the mandatory rules in corporate law is one of the basic 
issues in the theory of corporate law. In the late 1980’s, US corporate law 
scholars had a fierce debate on the mandatory rules in corporate law, whose 
impacts have remained up to now. In recent years, Chinese scholars have also 
cast their eyes on this field when amending the Corporate Law in China. The 
research on this topic can be of help to shape rational corporate law rules and 
offer reasonable institution for the operations of the companies. This thesis is 
dedicated to this topic. 
    The thesis consists of three parts — foreword, main body and epilogue, 
with the main body being divided into three chapters. 
    Chapter One is the summary of research on the mandatory rules in 
corporate law. It presents the background and the status quo of the research in 
this field by both the US and Chinese scholars. This chapter also points out the 
consensus reached by Chinese scholars in amending the Chinese Corporate 
Law: we should reduce the quantity of the mandatory rules while increasing 
arbitrary rules to our Corporate Law. 
Chapter Two discusses the issue on the natural distribution of the 
mandatory rules in corporate law, starting from presenting the opinions of 
three scholars both abroad and home. After making comments on their 
opinions, the chapter draws a conclusion that the mandatory rules should 
mainly be distributed in the following fields: (1) the rules regarding adjusting 
the external relations of the company; (2) the fiduciary rules in closely held 
corporations, and (3) the fiduciary rules and the core structural rules in 
publicly held corporations.  














in corporate law, adhering to two basic clues: mandatory rules with public 
nature and those with private nature. As to the mandatory rules with public 
nature, it is held that such rules should be identified by their sanctions; 
violation of such rules will result in sanctions under public law, but will not 
necessarily bring about unfavorable results under private law. However, as to 
the mandatory rules with private nature, it is held that the identification should 
not simply be based on their wordings; violations of such rules will create 
legal outcomes under private law, including but not limited to the invalidity of 
the acts.  
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    有鉴于此，本文从立法和司法两个层面对公司法上的强制性规范进行
探讨。在立法层面，主要讨论强制性规范在公司法上的应然分布，力图勾








































第一章  公司法上的强制性规范的研究概况 






    1988 年 12 月 9 日至 10 日，美国哥伦比亚大学法学院法律经济学研




（如Robert C. Clark、Frank H. Easterbrook、Daniel R. Fischel、Jeffrey N. 




    美国关于公司法中合同自由的论战并非源于偶然。无论是理论界还是
实务界，此前均已有过数次的交锋，只不过多呈零散之势。探究论战的缘


























券法》（the Securities Act of 1933）和 1934 年《证券交易法》（the Securities 














                                                        
① 罗伯特·W·汉密尔顿.公司法概要[M].李存捧译，北京：中国社会科学出版社，1999.5－6. 
② 朝底竞争（race to the bottom），即朝向公司设立成本 低、给予公司参与者 大自由空间、给
予相关权益人 佳保护、放松公司管制的公司立法规则竞争。1933 年美国布兰代斯大法官




















第一章  公司法上的强制性规范的研究概况 
2、法学研究中“公司合同理论”的引入 








后这一理论才广为人知。20 世纪 70 年代，阿尔钦（Alchian）、德姆塞茨
（Demsetz）、詹森（Jensen）和麦克林（Meckling）等将公司的内部行为，
导入了新古典经济学的研究视角，正式开创了“公司合同理论”。②






    显然，公司合同理论中的“合同”的含义，比法学上的“合同”来得
广。它不仅包括具有法律效力的契约，也包括一些默示的合同④，实际上
是将所有的市场交易（无论是长期的还是短期的、显性的还是隐形的），
                                                        
① 科斯.企业的性质[EB/OL]. http://www.ife.org.cn/Article_Show.asp?ArticleID=65，2004-12-10. 
② 罗培新.公司法的合同解释[M].北京：北京大学出版社，2004.22. 
③ JENSEN, MICHAEL C. & MECHLING, WILLIAM H. Theory of the Firm: Managerial Behavior, 




施以惩罚。GORDON, JEFFREY N. the Mandatory Structure of Corporate Law [J]. Columbia Law 






































                                                        
① EASTERBROOK, FRANK H. & FISCHEL, DANIEL R. the Corporate Contract [J]. Columbia Law 
























    在论战如火如荼的进行过程中，逐渐形成了强制解除派（deregulators）
和强制主张派（regulators），双方各有自己的领军人物。弗兰克·H·伊
斯特布鲁克（Frank H. Easterbrook）和丹尼尔·R·费舍（Daniel R. Fischel）
是自由选择退出观点的 主要也是 积极的代言人，理所当然地成为强制
解除派的代表人物；梅尔文·阿伦·爱森伯格（Melvin Aron Eisenberg）、




    尽管并非每一位公司合同理论的支持者都持强制解除派的观点，但可
以肯定的是强制解除派是公司合同理论的支持者，其观点通常都是根据公
司合同理论而提出的。强制解除派极力排斥公司法的管制主义倾向，主张
                                                        
① BEBCHUK, LUCIAN ARYE. the Debate on Contractual Freedom in Corporate Law [J]. Columbia 
Law Review, 1989, 89 (7): 1397. 
② Id., P.1397－1398. 
③ 汤欣.公司法与合同自由[A].梁慧星.民商法论丛（16）[C].香港：金桥文化出版有限公司，2000.272. 
④ BEBCHUK, LUCIAN ARYE. the Debate on Contractual Freedom in Corporate Law [J]. Columbia 
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